T he crux of the Shelby County case is whether the coverage formula for identifying jurisdictions subject to the preclearance conditions of the Voting Rights Act (VRA) is still an appropriate way to identify locations with heightened levels of voting discrimination. This is the kind of question that lends itself to social science research, and a large volume of social science evidence was presented for this case. Justice Ginsberg's dissenting opinion documents the ''sizeable record'' that was created when Congress reauthorized the VRA in 2006.
1 Many social scientists contributed to that record. Furthermore, many briefs presenting social science evidence were submitted to the Supreme Court in the Shelby County case (as in the Northwest Austin case decided in 2009). More generally, there is a large social science literature on minorities and voting rights in the United States. 2 It is impossible to adequately summarize the social science record in a small space, but here are a few of the key findings.
Racially and ethnically polarized voting is still significantly more common in covered jurisdictions than in the rest of the country. Racial resentment and anti-immigrant attitudes are substantially more pronounced among white residents in covered jurisdictions. 4 Cases alleging voting discrimination under Section 2 of the VRA, which can be filed against any jurisdiction in the country, are much more frequently brought against covered jurisdictions than non-covered jurisdictions, even in recent years, and minority plaintiffs more frequently win those cases against the covered jurisdictions.
5
Overall, the record shows that elevated rates of voter discrimination remain a serious concern in the covered jurisdictions.
To be fair, the district and appellate courts had already analyzed the evidentiary record when they heard the Shelby County case, although both upheld the coverage formula passed by Congress in 2006. In addition, the Supreme Court also had other analyses to undertake in the Shelby County case, such as interpretations of constitutional doctrines. Nevertheless, it is jarring how little the majority opinion written by Chief Justice Roberts mentions any social science evidence. Justice Ginsberg's dissent in Shelby County is notably longer than the majority opinion, in large part because she devotes about ten pages to the evidentiary record.
The majority opinion in Shelby County does not ignore social science entirely. The majority seems to accept the analysis of social science evidence conducted by Judge Williams in his dissent at the appellate level. 6 The Court cites three pieces of evidence from Judge Williams' analysis: voter registration and turnout rates by race; the number of black elected officials; and successful Section 2 lawsuits. Very similar evidence was cited by the Court majority in the NAMUDNO case. 7 This evidence shows that the number of African American elected officials has increased substantially in covered jurisdictions. Voter registration rates are now similar for African Americans and Whites across the county. Furthermore, Judge Williams examines each set of data at the state level and compares covered states versus uncovered states. In each comparison there are at least some uncovered states that perform worse than some covered states (for example, the racial disparity in turnout is worse in some uncovered states than in some covered states). On that basis, the majority concludes that the coverage formula is no longer appropriate. This is a rather crude comparison since in six states only some, but not all, local jurisdictions are covered under the formula. Furthermore, the analysis of racial disparities in voter turnout by the Court appears to only examine presidential elections. Yet racial and ethnic disparities in turnout tend to be more pronounced in midterm elections, primary elections, and local elections. 8 Why focus just on turnout in presidential elections? Finally, a large body of evidence on race, ethnicity, and voting is excluded from the Court majority's analysis, including measures of prejudice and racially polarized voting. The Shelby County majority opinion seems to rest on a narrow slice of available evidence. Perhaps the pieces of evidence cited by the Shelby County majority are the only ones that matter, but Chief Justice Roberts offers no justification for such a conclusion. This is unfortunate because a vast body of evidence is available now that was not available when the Voting Rights Act was first passed or when it was previously reauthorized. There are many sources of administrative data available to measure election performance at the state and local level. Several large national surveys have been conducted recently that document the voting experience. 9 There are now several measures of racial and ethnic prejudice and resentment that can be estimated at the state and perhaps even the county level. 10 Since local jurisdictions have much discretion in implementing election laws, it makes sense to examine these data at the local level.
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Now that the Supreme Court has asked twice, Congress again has an opportunity to create a new coverage formula for Section 5 of the Voting Rights Act. Others have noted that a polarized and gridlocked Congress is not likely to agree on a new coverage formula.
12 I agree with this analysis, but despite these obstacles it is worth a try in Congress so that policymakers take a closer look at the large quantity of empirical evidence on race, ethnicity and voting in the United States. Assuming that Congress does enact a new formula for Section 4, 6 679F.3d 885 (2012, dissenting opinion); Shelby County, at *8. The Shelby County majority cites similar evidence elsewhere, * 14-16. 7 Northwest Austin at *7-9. By my count, Chief Justice Roberts cites the NAMUDNO decision 26 times in his majority opinion in Shelby County. In future election law cases, will liberal justices agree to join majority opinions written by Chief Justice Roberts that seem intended to kick the can down the road? it will eventually need to beseech the Supreme Court for permission to implement the new coverage formula.
Will the Court approve a new coverage formula? I am not very optimistic. Writing for the Shelby County majority, Chief Justice Roberts strongly endorses the ''fundamental principle of equal sovereignty'' 13 among the states, and notes that a new formula must support a ''determination that exceptional conditions still exist justifying such an 'extraordinary departure from the traditional course of relations between the States and the Federal Government.''' 14 I read the Shelby County majority opinion as an invitation for future challenges to other portions of the Voting Rights Act, including Section 2. Nevertheless, writing a new coverage formula would be worthwhile in forcing the Supreme Court to confront the full evidentiary record again.
Social science is likely to feature prominently in future election law cases. There is room in the legal profession for a better understanding of what social science evidence does and does not show. Justice
Stevens recently expressed his disapproval of the majority opinion in Shelby County. However, Justice Stevens still approvingly notes the Shelby County majority's reading of the empirical evidence in the case. 15 Justice Powell expressed regret for his opinion upholding the death penalty in the McCleskey case. Yet Justice Powell apparently remained unpersuaded by statistical evidence of persistent racial disparities in the application of the death penalty. 16 Interaction between the law and social science professions has advanced considerably in recent years. This journal is one valuable source for those conversations. I hope they continue.
